Jun, 5. 0009 Gi46PM City of Friendswood — No. 1606—FP. 2

e A———ar———

D |-EV-09-000 % ¢

. 5%
EX PARTE IN THE DISTRICT CQ%J}T

CITY OF FRIENDSWOOD TRAVIS COUNTY, T'; S ot
Q
w O

"”i’i’ JUDICIAL DISTEIET
. 2

WO T W N AT

NOTICE OF PROCEEDINGS AND ORDER

The Court issues the following Notice of Proceedings and Order pursuant to Chepter:
1205 of the Texas Government Code.

NOTICE IS HEREBY GIVEN to all persons who (i) reside in the bounderies of the city
of Friendswood, (il) own propetty located within the boundaries of the city of Friendswood, OT
(iif) have or claim @ right, title, or interest in any property or money {0 be effected by the
procccdings described below, the issuance of the public securities described below, inciuding all
actions or expenditures of funds, taken or made and/or proposed to be taken or made in
connection with or affecting the securities described below, For purposes of this Notice of
Proceedings and Order, the persons named in sections (i), (it), and (iii) above shall be referred to
as the “Interested Parties.” -

The city of Friendswood has filed an action for declaratory judgment (the “Petition’)
seeking, among other things, & declaration by this Court: ' '

(3) thatthe City is authorized by law 10 igsue the Certificates;
(b) that the Certificates, when issued “and executed pursuant to the procedurel
requirements provided by law, including approval by the Attomey General of
Texas, will constitute lawful and valid obligations and contracts of the City,
enforceable according to their respective terms, and that all provisions for the
payment of, and pledges, liens and security provided for such debt and the interest
thereon will constitute valid and binding obligations and contracts of the City under
the laws of the State of Texas; ‘ ©

(c) that the proposed expenditures of the money raised by issuance of the Certificates
are legal and valid; '

(d) thatthe Certificates have been confirmed and approved by this Court;

(¢) that the City has authority under the Certificates of Obligation Act 10 issue the
Certificates without holding an clection under § 8.05 of the City's Home Rule
Charter; and ,

(f) that the Court's judgment in-this lawsuit shall constitute a permanent injunction
against the institution or prosecution by any person of entity of any new ar existing
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action or proceeding contesting the validity of the Certificates; the authorization of
the Certificates; the expenditure of money relating to the Certificates; the provisions
made for the payment of the Certificates or of interest thereon; the funds authorized
to pay for the Certificates; any matter adjudicated by the Court’s judgment in this
action; and any matter that could have been raised in these proceedings.

A full description of the lawsuit and the relief sought is contained in the City’s Petition,
Ex-Parte City of F riendswood, Cause No.¥ 58408 BoeAlS filed in the m Judicial District
Court of Travis County, Texas.

IT IS HEREBY ORDERED and Notice is hereby given, that any interested party (any of
the Interested Parties described above) ma become a named party to these proceedings by
pleading to the Petition on or before June 2009, and may appear for hearing and trial in the
courtroom of the MJudiciaI District Court of Travis County, Texas at 10:00 am, on
Monday, June 1§, 2009, it being the first Monday afier the expiration of 20 days from the date
this Order is issued. The actual Jocation of the hearing may be in a different location in the
Travis County Courthouse, interested parties should contact the court administeator. After said
date, Interested Parties may become ramed parties by intervention on leave of court,

IT 18 FURTHER ORDERED, that, at such hearing and trial, any Interested Parties
desiring to do so may appear, and the Attorney General of Texas shall appear, and show cause
why the prayers of the Petition of Eriendswood filed in this action and generally described above
should not be granted, Be on further notice that, at such time, place, and date the Court will
proceed to full and final hearing on the merits of all matters and prayers within the Petition of

Orange.
SO ORDERED.

SIGNED this A& day of May, 2009.

YUDGE P'}lés_m G
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EXPARTE & IN THE DISTRICT COURT
§

CITY OF FRIENDSWOOD § TRAVIS COUNTY, TEXAS
§
§ 410th JUDICIAL DISTRICT

FIRST AMENDED PETITION

The City of PFriendswood (“Friendswood” or the “City”) files this First Amended
Petition, secking an expedited declaratory judgment pursuant to Chapter 1203 of the Texas
Government Code (“Expedited Declaratory Judgment Act”). A copy of the Expedited
Declaratory Judgment Act is attached as Exhibit A.

L INTRODUCTION

The City brings this expedited declaratory judgment action to validate its Certificates of
Obligation, Series 2009 (“Certificates™) that it proposes to issue in the initial principal amount of
approximately $11 million for the purposes of (1) making necessary improvements {0 the City
Animal Control Center and the City's Record Retention Center, (2) the construction and

rehabilitation of City streets, and (3) purchasing park land pursuant to its home rule authority.’

As anthorized by Section 1205.021 of the Expedited Declaratory Judgment Act, the City secks 8.

declaration that (1) it has the authority to issue the Certificates; (2) the City’s resolution
anthorizing the publication of a notice of intention to issue the Certificates is legal and valld, in
substaritially the same form as Exhibit B, attached hereto; (3) the City’s ordinance auth9ﬁzing
the Certificates is legal and valid, in substantially the same form as Exhibit C, attached hereto;

(4) the proposed expenditures of the money raised by issuance of the Certificates are legal and

! A proposal to fseue cerain munleipal bonds was defeated in arecent elecifon. The Certificates atlisfsuu here
are nat intended to replace the defeated bonds, and the funda raised from the {ssuance of the Certificates will'not be
used for any of the purposes proposcd for which the defcated bonds were Intonded.

1
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valid, (5) the ‘Ceniﬁcates themselves are legal and valid, in substentially the same form as
contained in Exhibit C, aftached hereto; and (6) that the City has authority under Section

' 271.047(a) of the Certificate of Obligation ﬁ_mt, Tex. LOCAL GOV'T CODE § 271.047(a), fo issue
the Certificates without holding an glection pursuant to § 8.05(f) of the City Charter.

The Expedited Declaratory Judgment Act required the Court, upon receipt of the City’s
Original Petition, to immediately jssue an order setting this matter for trial at 10:00 am. on the
first Monday after the twentieth day after the date of the order.? The trial i8 set for Monday, June
15, 2009,

I PARTIES, JURISDICTION, AND VENUE

A The City

The City is a home rule city and municipal corporation. The City 1s suthorized to issue
the Certificates under Section 271.047(a) of the Certificate of Obligation Act (the “Certificate of
Obligation Act” or the “Act”) and ig an “issuer” within the meaning of Section 1205.001 of the
Expedited Declaratory Judgment Act. The Cerificates are “Public Securities” within the
meaning of Section 1205.001 of the Expedited Declaratory Judgment Act. The City, as an
jasuer, proposes to issue the Certificates in the form and substance more fully desoribed below.

B. Interested Partics and Notice to Interested Parties -

Subject to the. notice reguirements imposed by the Expedited Declaratory Judgment Act

and described befow, all Interested Parties are effectively made o party to this action, and the

Court’s jurisdiction extends to each of them as though they were individually named and

z Tex. Gov'T CODE ANN. § 1205.041(a) (Vernan 2005) (“The court in which an action under this chapter is
brought shall, on receipt of the petition, immediatcly issuc an order. . . V) saealsoid a§ 1205.041(b) (“The
order must, in general terms and without naming them, advige the persons deaeribed by Subsection (a) and the
attorney gencral of their rlght to (1) eppoar for trial at 10:00 a.m. on the flrst Monday after tha 20tk day efter the
date of the order. . . ")

2
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personally served in this action” Any Interested Party may become a named party to this action
by filing an answer to this First Amended Petition on or before the time set for hearing and fral,
or thereafier by intervention with leave of court.*

Section 1205.041 of the Expedited Declaratory Judgment Act required the Court, upon
receipt of this petition, to immediately issue an Order, in the form of a notice, directed to all
Interested Parties, of their right to appear for trial at 10 o’clock, a.m., on the first Monday after
the 20th day afier the date of the Court's Order and to show cause why the prayers of this
petition should not be granted and why the Certificates and their authorization should not be

validated and confirmed, Pursuant to Section 1205.043 of the Expedited Declaratory Judgment

Aqt, the Clerk of the Court Is required to publish a “gubstantial copy of the order” in a

“sewspaper of general circulation” in Travis County, Harris County, and Galveston County.
Such notice shall be published “one in each of two consecutive calendar weeks, with the date of
the first publication before the 14th day before the trial date.’”
C. The Attorney General of Texas
In accordance with Section 1205.042 of the Expedited Declaratory Judgment Act, the
Attorney General of Texas (“Attorney General”) must be served with a copy of the Original
Petition and the Order before the 20th day before the trial date get in the Order. The Attomey
General may be served with citation at the following address:
Attorney (General of Texas
Price Daniel Sr. Building

P.0. Box 12548, Capitol Stationt
Austin, Texas 78711-2548

) See Settion 1205.044 of the Expedited Declaratory Judgment Act.

1 Soe Section 1205.062 of the Expedited Declaratory Judgment Act. .

3 See Section 1205.043 of the Expedited Declaratory Judgment Act. The Court entered pn Order Regarding
Publication of Notice and Notice of Proceedings and Order on Mey 22, 2009.

3
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D, Jurisdiction and Venue
This Court has jurisdiction over the subject matter of this action, over all Interested
Parties, and over the Attorney General of Texas pursuant to the Expedited Declaratory Judgment
Act. .
Venue is proper in Travis County pursuant to Section 1205.022 of the Bxapedited
Declaratory Judgment Act, TEX. GOV'T CODE ANN, § 1205022 (An issuer may bring an action
under this chapter in a district court of Travis County . . .").

1. ADDITIONAL BACKGROUND AND FACTS
A, Home Raule City

The City is = political subdivision of the State of Texas located in Harris County and
Galveston County. It was incorporated in 1960 and operates as a home-Tule city under the laws
of the State of Texas and a charter approved by the voters in 1971, See FRIENDSWOOD, TEX.
Crry CHARTER § 2.01 (,'2008).6 It is authorized by the Act to issue certificates of obligation to
provide funds to construct any public work; to purchase materials, supplies, equipment,
machinery, buildings, land, and rig,hts-of-way for authorized purposes and needs; to pay for
professional services, such as tax appraisal, legal services, and map making; to pay for an interest
in and rights to wafer or sewer treatment capacity, constructing or equipping a jail; constructing,
renovating, or improving a county building; constructing bridges; demolition of dangerous
structures; and restoration of historic buildings. TEX. LOCAL Gov'T CoDE §§ 271.041 et seq.
(Vernon 2007). Accordingly, the City proposes to issue the Certificates fo fund (1) necegsary
improvements to the City Animal Control Center and the Clty's Record Retention Center, (2) the
construction and rehabilitation of City streets, and (3) the purchase of park land close to its city

lirnits but located in Brazoria County, Texas.

§ Tha relevant sections of the City Charter are aftached as Exhibit D.
4
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'By way of background, home rule cities are larger cities (more than 5,000 inhabitants) in
which citizens adopt e home rule charter to define the structure, power, duties, and authority of
their local government. TEX. CONST. ART X1, § 5. They derive their powers not from the
legislature, but from the Texas Constitution. See TEX. CONST. ART X1, § 5; Proctor v. Andrews,
972 S.W.2d 729, 733 (Tex. 1998). A home rule city has all the powers of the state not
{nconsistent with the Texas Cobstitution or the general laws enacted by the legislature. TEX.
CONST, ART XI, § 5; Proctor, 972 8.W.2d at 733. Accordingly, a home rule city may not adopt
or enforce a charter proviston or ordinance that is inconsistent with the general laws relating to
the same subject matter, but rather in such instances the city must defer to the generat laws,

B.  The Certificate of Obligation Act Controls

The Certificate of Obligation Act is a general law that provides a streamlined procedure
for financing certain purposes, including the acquisition of land for authorized purposes. In the
Act, the Legislature pomprehensivc}y addresses a municipality’s authority to issue certificates of
obligation for such purposes without an election.

In this fnstance, there is an inconsistency between the City’s Horne Rule Charter and the
Certificate of Obligation Act. The Act expressly authorizes the issuance of certificates of
obligation without an clecton.” In fact, the only time an election is required under the Act is
when the municipality’s secretary recejves, before authorization of the issuance of the
certificates, a petition signed by at least five percent of the qualified voters of the municijmli'ty.B
In contrast, the City Charter provides that “the Council shall be prohibited from incurring debt

not payable from then current revenues unless a proposttion therefor has been appraved by the

7 Tex, LOCAL GOV'T.CODE ANN, § 271.047(a) (Vernon 2007).
' TEX. LOCGAL GOV'T CODE ANN, § 271.049(c) (Vemon 2007).

3.
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voters at a Special Blection held for such purpose”” FRIENDSWOOD, TEX,, CITY CHARTER §
8.05(f) (2008).

Because there is an inconsistency, the Act controls, First, the Texas Constitution
provides that . . . no charter or any ordinance passed under said charter shall contain any
provision inconsistent with the Constitution of the State, or of the general laws enacted by the

Legislature of this State,” TEX. CONST. ART. X1, §5. Accordingly, under the Texas Constitution,

. the general law enacted by the legislature (i.e., the Act) controls and no election is required,

Second, the unambiguous langnage of the Act makes clear fhat it is independent authority
for the issuance of certificates of obligation and contrals when there is conflict between the Act
and a city charter: “A home rule municipality may use this subchapter regardless of any
provision in the municipality’s charter to the contrary,” TEX, LOCAL Gov'T CODE ANN. §
271.044(b) (Vernon 2007).

If a statute is clear and unambiguous, extrinsic aids and rules of statutory construction are
inappropriate. Dallas Morning News Co. v. Bd. of Trustees of Dallas Indep. Schl. Dist., 861
§.W.2d 532, 535 (Tex. App. — Dallag 1993, writ denied). Where language in a; statute is
unambiguous, a court must seck the intent of the legislature as found in the plain and common
meaning of the words and terms used. Monsanto Co. v. Cornerstones Mun, Utllity Dist., 865
S.W.2d 937, 939 (Tex. 1993), Words in statutes have their ordinary meaning unless the statuie
defines them or they are connected with and used with reference to a particular trade or subject
matter or are a term of art. TEX, GOV'T CODE ANN. § 312.002 (Vernon 2007); Dallas Morning
News Co.,, 861 S.W.2d at 535, In consiruing a statute, regardless of Whether‘ the statute is
considered arbiguous on its face, a court may consider the object sought fo be attained and the

consequences of any particular construction. TEX. GOV'T CODE ANN, § 311.023 (Vernon 2007);
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City of Dallas, 879 8.W.2d at 270. Furthermore, every word of a statute Is presurned to have
been used for a purpose, and the cardinal rule of statutory construction requires that each
sentence, .clause, phrase, and word be given effect if reasonably possible. Reames v, Police
Officers' Pension Bd., 928 5. W.2d 628, 632 (Tex. App.- Houston [14th Dist.] 1996, no writ),

A closer look at the plain language of the Act demonstrates thet the object sought to be
atmined by the inclusion of Section 271.049(d) was to create one specific Instance in which an
election ig required, This is evidence that the Legislature did not intend for an election to be
required unless five percent of the municipality’s qualified voters signed a petition protesting the
issuance of the certificates. In other words, the legislature clearly contemplated the instances in
which they would require elections under the Act, and the legislature made an affirmative
decision not to require them absent a petition. Thus, Friendswood is not required to hold an
election prior to the issuance of the Certificates.

C. The City May Use the Funds to Purchase Park Land

The Expedited Declaratory Judgment Act permits an issuer to seek a declaratory
judgment that “each expenditure or proposed expenditure relating to the public securities” is
Jegal and valid. Tex. Gov'T CODE ANN, § 1205,021(3). The City proPOées to use a portlon of
the funds from the Certificates to purchase park land just outside its city limits but in Brazoria
County. As a home rule city, the City has the power to purchage this land. A home rule city has
all the powers of the state not inconsistent with the Texas Constitution or the general laws
enacted by the legislature, TEX, CONST. ART X1, § 5; Proctor, 972 W 2d at 733. A general law
does not limit the power of a home rule city unless the statute makes the legislature’s Intent to

limit that power “unmistakebly clest.” Lower Colorada River Auth. v. City of San Marcos, 523

S.W.2d 641 (Tex, 1975),
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Texas Local Goverpment Code Ann. § 331.001 expressly grants counties and cities the
right to putchase park land as long ag that land is within the county in which the municipality is
situnted. This express statutory authority is essential for counties and for “genetal law™ cities
that must look to specific grants of legislative authority to act. However, home rule cities
already possess broader power 1o acquire park land without regard to the location of the land,
and this statute does not limit that power. In Clty of College Station v. Turtle Rock Corporation,
630 S.W.2d 802 (Tex. 1984), the Supreme Court found that this stetute did not limit the power of
home rule citiea to acquire park tand.® The Court found that the statute “also applies to counties
and general law citles, and thug serves as a grant of specific power to these non-home rule
entities.” but that it does not “wnnistakably” limit the power of home rule cities. Jd. at 807-808.
Moreover, Texas Local Government Code Ann. § 51.072 states that powers granted 10
municipalities in the Local Government Code are in addition to, not in place of, the general
powers of home rule cities. See also TEX. LOCAL GOV'T CODE ANN. § 315.001 (Vernon 2007)
(atating that the powers granted in that title, which encompasses § 331,001, to municlpalities to
acquire parks outside municlpal limits are in addition to powers granted by the municipal
charter), Nothing in the City’s charter limits the acquisition of land outside the City’s limits or
outside the counties in which the City is lovated,

D. Why This Declaratory Judgment Action Is MNecessary

The City anticipates that certain residents of the City intend to file litigetion in an effort
to fotestall the jssuance of the Certificates. The proceeds of the Certificates will be used by the
City to make necessary improvements to the City Animal Control Center and the City's Record
Retention Center; for the construction and rehsbilitation of City streets; and for the acquisition of

certain park land jn Brazoria County, Texas. Such improvements and acquisitions are eggential

$ At the timo, the statute was fonnd at Tex. Rev. Giv. Stat. Ann, art. 6081c,
8
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to public safety and orderly end efficient administration of city business. However, the
purchagers of the Certificates will not complete the transaction if litigation threatens the validity
of the Certificates. Thus, the mere filing of a lawsuit by any plaintiff whatsoever implicating the
validity of the Certificates can vesult in a practical injunction that stops badly-needed public
projects in their tracks - without bond, without hearipg, and even without substance. .
E. The Expedited Declaratory Judgment Act

Fortunately, the Texas Legiglature enacted the Expedited Declaratory Judgment Act for
the very purpose of accelerating the resolution of real or imagined legal questions that might be
asserted by any persons. Legal questions regarding the validity of any ;iroposed actions of a city
would, even if without menit, instantly stop the sale of public securities by the State's
subdivisions, Instrumentalities, and public corporations for needed public purposes and
infragtructure.  Accordingly, the Cily brings this action under the Bxpedited Declaratory
Tudgment Act to prevent any possible disruptions to its plans to prepave for the future in a legal,
rational, and buginess-like manner. By validating the Certificates, pledges, and expenditures, the
City will be able to more effectively sell the Certificates to the market and reassure the market
that the securities are legal and valid.

[v. ORDERS REQUIRED BY THE EXPEDITED DECLARATORY
JUDGMENT ACT

On May 22, 2009, fhe Court entered and igsued an Order in accordance with Sections
1205.041 and 1205.042 of the Rxpedited Declaratory Judgment Act, directed to all Interested
Parties and the Attorney General of Texas.

The Clerk of this Court has also provided the required notice of thls proceeding pursuant
to Section 1205.043 of the Expedited Declaratory Tudgment Act by arranging publieation of a

Notice and Order in @ newspaper of general circulation in Travis County and in 8 newspaper of

- No. 1506 P
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general circulation in Harris County and Galveston County, This notice Is to be published on
May 29, 2009 and June 5, 2009, in accordance with Section 1205.043’s requirements that said
notice be published once in each of two consecnlive calendar weeks, with the date of the first
publication to be not Jess than 14 days prior to the date set for the hearing and trial,

The City respectfully prays that this Court follow the procedures set forth in the
Expedited Declaratory Judgment Act and further prays that, pursuant fo Section 1205.065 of the
Expedited Declaratory Judgment Act, the Court “with the least possible delay” grant prionity to
all proceedings, hearings, and the trial in relation to this First Amended Petition, over all other
cases, causes, or matiers pending in this Court.

V. PRAYER FOR A DECLARATORY JUDGMENT

For the reasons expressed above, the City respectfully prays that this Coust, upon trial
and final hearing, and subject to the notice of intent being published and the petition period
running in accordance with the Act, enter a declaratory judgment declaring;

(a) that the City is authorized by law to issue the Certificates;

(b) that the City’s resolution authorizing the publication of a notice of intention to
issue the Certificates is legal and valid, in substantially the same form as Exhibit
B, attached hereto;

(¢) that the City’s ordinance authorizing the issuance of the Certificates is legal and
valid, in substantially the same form as Exhibit C, attached hereto;

(d) that the proposed expenditurcs of the money ramised by issuance of the
Certificates are legal and valid;

(e) that the Certificates themselves, in substantlally the same form as contained in

Exhibit C, attached hereto, are legal and valid; and

10
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(f) that the City has authority under the Act to issue the Certificates without holding
an election vnder § 8.05 of the City's Home Rule Charter.

The City also requests an order requiring all costs of the City and of any supporting
intervenors in this case be taxed against any opposing Interested Parties or opposing intervenors,
All costs not taxed against others, including costs and expenses of the Attorney Generel of Texas
shall be taxed against the City. The City further requests such other and further relief and orders

to which the City may show itself justly entitled at law or in equity.

Respectfully submitted,

/s/ Patrick W, Mizell
Patrick W. Mizell

State Bar No. 14233980
Michael Marin

State Bar No. 00791174
Deborah C. Milner

State Bar No. 24065761
Vinson & Elkins L.L.P.
1001 Fannin Street, Suite 2300
Houston, Texas 77002
Telephone: 713.758.2932
Telecopy: 713.615.5912

ATTORNEYS FOR CITY OF FRIENDSWOOD
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